
Hi Karen – 

 I don’t disagree with Bob Fisher’s analysis, conclusions and recommendations.  The various deeds 

establish title to the land vested in the Town.  That state of title seems incontrovertible and conclusive. 

Likewise, I don’t see anything to rebut the presumption that the Town also owns the school building, 

subject to the rights of the School District, addressed below. 

 At common law there is a presumption that title to the underlying land controls title to improvements 

constructed thereon. Whoever owns the land also owns buildings, structures and improvements 

constructed thereon by a tenant or other person occupying the land. To that rule, however, there is an 

exception.  A landowner and a prospective tenant may agree that the improvements to be constructed by 

the tenant are severable.  That is, the parties agree that the improvements to be constructed and 

maintained retain their character as either personal property or fixtures, and may be removed by the tenant 

when the lease terminates. 

 In 1965 the Vermont Supreme Court had occasion to look into the proper approach to determining the 

classification of improvements constructed by a person on lands owned by another.  Sherburne 

Corporation v. Town of Sherburne (124 Vt. 481). While the Court recognized analytical criteria to be 

applied in situations involving split ownership, the significance of the case to the matter at hand is more 

fundamental.  Implicit in the Court’s decision is the existence of some sort of contractual relationship 

between the parties.  That is, the parties formally agree between themselves as to the nature of their 

respective ownership interests. 

 In the matter at hand, there is no formal agreement between the Town and the Town School District. That 

lack of a formal contract, however, does not end the inquiry.  While applying the common law rule results 

in a finding that title to the land and school building is vested in the Town, significant attributes of 

ownership are vested by law in the School District.    As a matter of statutory law, the Board of School 

Directors “shall have the possession, care, control, and management of the property of the school 

district”, and “shall keep the school buildings and grounds in good repair . . . and in safe and sanitary 

condition at all times.” 16 VSA 563(3) and ((5).  So, exclusive control over “school property” has been 

delighted to local boards of school directors, “subject to the authority vested in the electorate or any 

school district official.” 

 Although title to the school building may be vested in the Town, in addition to the statutory grant of 

control, the School District’s equitable or beneficial interest in the school building needs to be 

recognized.  The record indicates that the School District incurred debt and paid for constructing the 

school building itself, and its renovations, additions and improvements.  The School District applied for 

and received state school construction aid for the building, and it is the School District that will be 

responsible for state aid recapture in the event the building is sold.  In my opinion, the school building is 

“the property of the school district” by virtue and to the extent of the historic   financial contributions 

made by the School District with the expectation of continued use and occupancy for public education 

purposes. 

 In the normal course of events, title to the assets of forming school districts passes by operation of law to 

a unified union school district upon the latter’s effective date.   In a hypothetical merger involving the 

Stamford Town School District and a unified union school district, Stamford’s asset dowry consists in 

part of its interests in land and school buildings.  That is, Stamford Town School District’s statutory rights 

of possession and occupancy, along with its beneficial interests which are derived from its historic 

financial contributions to the building, will constitute the universe of interests passing to the unified union 

school district. 



 For the sake of finality and clarity, the relationship between the Town and the School District should be 

memorialized.  Of the available options, the one that has the most appeal is the first, namely, a 99-year 

lease which accommodates the needs of the Town Clerk and the Town Library.   

 Regards, 

J. Paul Giuliani 

March 4, 2020 
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