
    MEMORANDUM 

 

To: Stamford Selectboard 

From: Robert M. Fisher, Esq. 

Date: October 10, 2019 

Re: Ownership of the School land and building 

 

Issue:    

Which entity, the Town of Stamford or the Town of Stamford School District, owns the 

lands and buildings making up what is commonly known as the Stamford Elementary School? 

 

Facts:    

The Property Record Card for the parcel known as 00SH10037R000 lists the owner of 

the parcel as the Town of Stamford.  The parcel consists of approximately 6.53 acres of land 

upon which is located the school building.  The Property Record Card lists the land value at 

$11,000 and the site improvements (buildings) at $866,000 for a total value of $877,000.  The 

property is comprised of five parcels of land which were conveyed to the Town by deeds 

recorded at the following Book and Pages of the Town land records: Book 16, page 509; Book 

20, page 85;  Book 22, page 521; Book 25, page 437; and Book 42, page 518. The first four 

deeds are to “the Town of Stamford.”  The last deed is to “the Inhabitants of the Town of 

Stamford.”  None of the deeds are to the Town of Stamford School District or to the School 

Board.  As recently as 2009, the Town of Stamford, by its Selectboard, conveyed an easement to 

the Telephone Operating Company of Vermont, LLC out of the school premises. 

 The zoning records show that for different additions to the school building, certain 

applications were signed by the Selectboard and others were signed by the School principal. The 

2006 12’x24’ office addition was signed by the Selectboard.  The application for the shed 

covering the emergency generator in 2000 was signed by the principal of the school. The 

application lists the owner/applicant as Town of Stamford and Stamford School District 

respectively. A 1999 application for a 12’x24’ shed was also signed by the principal and list the 

owner as “Town of Stamford     School Building.” 

 A review of the Town’s Proceedings Book reveals that the Town School District warned 

various bond votes for the construction of the school and for various additions to the school 

building over the years. It is apparent that State funds were used in the construction of the school 

building and that the requisite bond votes were taken and approved by the voters for these 

construction projects.  Interestingly, the Warning for the Town School District Special meeting 

on November 24, 1958 warned a bond vote to raise $105,000 “for the purpose of constructing 



and equipping a new one-story school building on land already owned by the district, said school 

to contain four class rooms, an all purpose room, kitchen, library, and offices in accordance with 

plans recommended by the district building committee.”  According to the Town staff 

researching the matter, there were no conveyances from the Town to the Town School District 

prior to that bond vote.   Another warning for a special School District meeting was set forth in 

1964 for bonding a two room addition to the school, but this time the warning was signed by the 

Town Selectboard, even though it was warning a meeting of the Town School District.  Other 

legal warnings in 1964 and 1973 for subsequent additions were signed by both the Selectboard 

and the School Board.  The bonds were issued to the Town of Stamford School District for all 

relevant construction projects at the school. State education construction funds were used for 

most, if not all, of the additions to the school building. (I am not sure of the funding source for 

the most recent addition to the town clerk’s offices.)  In 1982, however, the Stamford School 

District voted at its annual meeting to make available the School District’s facilities and 

equipment to individuals and organizations as deemed in the best interests of the district. This 

could be construed as a vote to make available the school to the Town for any and all town 

functions. 

 The school building consists of ___rooms.  The building itself houses the Town Clerk’s 

Office and the Town’s Municipal Library within the structure. There are community gardens at 

the property. The Town highway department does the outside maintenance and plowing.  The 

School administration covers the interior maintenance.  There are currently no leases pertaining 

to the building itself from the Town to the Town School District or from the Town School 

District to the Town. The Town Clerk’s office occupies its space within the building as does the 

Municipal Library.  The School occupies the classrooms and the school offices. 

 The Stamford School Board is currently discussing potential merger plans with another 

school district and the ownership of the land and premises known as the Stamford School is topic 

of those discussions. 

 

Analysis: 

 There is little doubt that the land is owned by the Town of Stamford.  All of the deeds are 

to the Town of Stamford with the exception of the last deed which is to the Inhabitants of the 

Town of Stamford.  None of the deeds are to the Town School District and none of the deeds 

have any reversionary clauses in them such as clauses stating “for so long as the premises are 

used as a school.”  Therefore, unless there is a deed prior to 1959 from the Town to the Town 

School District (which I am informed there is not), the lands are owned by the Town and not the 

Town School District. 

 The School Building is a more difficult question. The question goes to the issue of legal 

title to the building as compared to an “equitable” title to the building.  

 Under Common Law, real property consists of such things as are permanent, fixed and 

immovable from the land. In other words, if it is affixed to the land and cannot be readily moved, 



it is part of the real property and thus belongs to the title holder to the real property. The term 

“land” includes not only the soil, but also everything that is attached to it, even if attached by the 

hand of mankind.  In an old Vermont case, Goddard v. Bolster, 6 Greenl. 427,  Court found that 

the erection of a mill, and the putting in the mill stones and mill irons, on another’s land (in that 

case a relative’s land) was the same as if erected by the owner himself, the mill and all its 

attachments were the property of the underlying landowner.  In another old Vermont case, the 

Court reaffirmed that legal title to a building built on another’s land, if affixed thereto, is the 

vested in the underlying landowner.  In Powers v. Dennison, 30 Vt. 752, (1858), the Court 

summarized:  

“If one erects a building for his own use upon the land of another by virtue of a 

parol license from the owner, with the understanding that the licensee is to remove it 

upon notice from the owner of the land, and the building is annexed to the freehold so as 

to be a fixture, a subsequent mortgagee without notice of such license, will, upon the 

expiration of a decree of foreclosure of his mortgage, and after he has entered into 

possession of the premises, be entitled to the building , as well as the land, and may 

maintain trespass against the person erecting the building, if he then remove it. And if 

one purchases the title of such a mortgagee after the decree of foreclosure has expired, 

but before possession has been obtained under the decree, he will hold all the title to the 

building which the mortgagee had, and will not be affected by his own knowledge that 

the building was erected under such a license. A dwelling erected under a parol license 

upon the land of another over a cellar, only partially dug and stoned, is a fixture, and 

passes by deed with the land to a bona fide purchaser without notice of the license. The 

mere fact, that the licensee occupies such a building, is not notice to the world of his 

license or his claim of title thereunder, but merely of the fact that he is in possession. The 

question whether a structure is to be regarded as a fixture, or not, is to be determined by 

its character and manner of erection, and not by the fact that it has been erected under a 

parol license from the owner of the land, or that its owner, as against the licensor, has the 

right to remove it.” 

 There is also the legal test to determine if certain items are real property or personal 

property as set forth in First National Bank v. Nativi, 115 Vt. 15, 20, 49 A.2d 760. The Vermont 

Court’s tests for resolving the classification of things as real or personal property have been set 

out as general rules: “(1) the annexation, actual or constructive, of the article to the real estate; 

(2) its adaptation to the use of the realty to which it is annexed; and (3) whether or not the 

annexation has been made with the intention to make it a permanent accession to the freehold. 

By applying these tests in the first instance, we can decide what the character of the property at 

issue is under the law generally, without the pressures brought to that determination by possible 

tax consequences or the identity of the parties.”  Sherburne Corp. v. Town of Sherburne, 124 Vt. 

481, 207 A.2d 125, (1965).  Clearly, applying the above test to the Stamford school building, the 

building is classified as real estate or real property as compared to personal property.  

Other jurisdictions have also held that the underlying landowner is the owner of the 

buildings built thereon.  For example, a Massachusetts court held that a building permanently 



affixed to the land becomes part of the land even if the building was erected against the will of 

the landowner. Madigan v. McCarthy, 108 Mass 376. Another example is from Pennsylvania 

where a certain church owned the land and an addition was constructed to the church by a church 

guild with funds raised by the independent church guild. The church gave permission for the 

guild to perform the construction of the addition.  The court held that the addition became the 

property of the church, the underlying landowner. Further, the court held that a license to control 

the space occupied by the addition would not be implied to the guild, as the addition became 

affixed to the land and thus was owned by the church. Read v. Church of St. Ambrose, 137 Pa 

320. 

 In Vermont, from a marketable title perspective, the Marketable Title Act, 27 V.S.A. 

section 601 provides that “any person who holds an unbroken chain of title or record to any 

interest in real estate for 40 years shall at the end of that period be deemed to have a marketable 

record title to the interest.” The statute goes on to list certain exceptions, but for our purposes 

here, the Town has held title for more than 40 years, so there is a presumption of marketable 

record title to the lands and buildings at the site. 

  However, it is possible for one entity to own the underlying land and another entity to 

own the actual buildings. For example, there are cases where a landowner owns the land but 

different owners own camps/buildings which are located on the landowner’s land. In some 

situations, the land owner provides a bill of sale to the camp owner for the camp building.  In 

those situations, many towns tax the landowner for the land and tax the camp separately to the 

camp owner even though the camp is affixed to the land. In our tax statutes, 32 V.S.A § 3608, 

the law provides: "Buildings on leased land or on land not owned by the owner of the buildings 

shall be set in the list as real estate.”  This is how and why these camp examples are taxed 

separately to the owner of the camp building, while the landowner receives a tax bill for the 

underlying land. But, while that is an important distinction for purposes of taxation, it is less 

important for purposes of the underlying ownership of the fee title to the premises.  Here, in the 

case of the Town owning the land, there was never a “bill of sale” or “deed” from the Town to 

the School District of the building, and there has never been a lease from the Town to the School 

District.  

However, the School District bonded for the construction of the school building and for 

its subsequent additions, thereby providing an argument on equitable grounds for the conclusion 

that the School District owns equitable title to the building, or at least parts thereof. 

 Under Vermont law, this distinction is important because 16 V.S.A section 723 states that 

when a merged unified union district becomes effective, “the district gains title to the assets and 

assumes the existing contractual obligations and other liabilities of the member school districts 

within its borders.”  Thus, assuming a merger into some Vermont unified union district, the title 

to the school building will need to be established. The Town would not want to be in a situation 

whereby the new merged district owns the entire building and then assesses the Town a high rent 

for the town clerk’s office. If, however, the merger is with a Massachusetts school district and is 

pursuant to Massachusetts law, the title issue may not be as problematic. 



 

Opinion: 

 Based upon our legal research and the review of the deeds and other proceedings of the 

Town of Stamford which have been provided to me, it is my legal opinion, from a marketable 

title perspective, that the Town of Stamford is the legal owner of the school lands and building.    

Recommendation: 

 While legal title is vested, in my opinion, in the Town of Stamford, for reasons associated 

with the potential merger of the district with another school district, it is recommended that the 

specific legal title ownership of the school lands and building be ratified and/or resolved for the 

sake of clarity and for the sake of future legal transactions involving the school building. Such 

action could be ratified by action of the School Board and the Selectboard at their regular 

meetings and/or at the annual meetings of each entity.  Absent a simple ratification of legal 

ownership to the Town of Stamford, such resolution of the ambiguities will require the 

Selectboard and the School Board to agree on how to structure or re-structure the ownership of 

the building itself.  

 There are several options to consider: 

 First, the Town could issue a 99 year lease of the school building to the School District.  

Effectively, this would give the School District full legal authority for renovating, adding to, and 

constructing improvements to the building.  This would, in essence, memorialize what the 

School District has done over the last fifty years with regard to school construction, bonding 

therefor, and renovations and additions thereto.  Any 99 year lease should condition such lease 

on a lease-back of the town clerk’s office and library allowing the Town Clerk’s office to remain 

at the present location free of rent and for the Municipal Library to remain there, as well.  The 

lease could also make provisions for the exterior and interior maintenance to cover the issues of 

plowing, sanding, and interior maintenance, too. 

 Second, it would be possible to condominiumize the building into several distinct units, 

thereby having the Town own certain units and the School owning certain units, with the entire 

property and exterior of the building being owned by a Municipal Condominium Association. I 

am not aware that this has ever been done in Vermont, but I believe it is possible, given the 

State’s condominium laws. Such a solution would give exclusive control of the interior of the 

respective units to the Town or the School as the case may be.  Exterior repairs and 

improvements would be a joint expense, which might be difficult to figure out between the 

Municipal side of the budget and the School side of the budget.  16 V.S.A.section 4029 provides 

that funds received by the school district may only be used for educational expenses and funds 

received by a municipality may not be used for education expenses.  Thus, we would need to 

parce out the expenses carefully in order to not run afoul of that statute. 

 Third, the School District could formally, by quit claim deed, deed the school building to 

the Town in order to vest, formally, the title to the building in the Town’s name.  This would 

clarify the title and ownership issues, but would not cover the operational issues for the School 



and would trigger section 4029 questions as well.  If, however, the School District 

conveyed/deeded the entire building to the Town and then the Town leased back the school 

related portions of the building to the School District for a term of years, then there would be 

clarity of ownership and of control of the respective sections of the building.  

 Of these options, a formal lease is most likely going to provide the best clarity for future 

purposes. The School District will want the ability to bond and obtain educational construction 

funds from the state, so having a long term lease will provide that ability.  The condominium 

idea is complicated and would be forging new ground, thus while it is an option, it would need to 

be looked at very carefully. 

Last, in the event that the two entities cannot come to a mutual resolution to clarify the 

legal title to the school building and lands, the Town can always file a declaratory judgment 

action in Superior Court asking the court to declare the respective legal interests of the parties.  

This, of course, would be the remedy of last resort—only to be resorted to in the absence of any 

other agreements. 

  

 

 I am happy to come to Stamford to discuss these options and discuss the current topics 

and issues surrounding the ownership of the school.  Just let me know when! 

  

 

 


